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. r
o 184, APS. XVII, !
8- RefSe 4TEh Leg.; .
apply to szales of motor
je) nnde to the tmited
States zZngineer Office
of the 7ar nepsrtaent,
d thoreafter turned
sr to and used by The
tin Cx ¥, engaged

in the cost~plus con-
traot to aconstruct the
yors Yorth Alrerafts As-
semdly rlaant at rort
Yorth, and if aso, will
the alstrivutor, the .
United states Governe
ment, or the contrac-
tor be liable for such
tax?

Jetter of yarch 24, 1948, subnits for our
opinion the owing queations whioh wa gquote therefrom,
together with pertinent factual statezents; '

nrthe Supreme Court of. the United jtates,
on Novexmber 10, 1941, delivered two opinions
relating to state taxes imposed upon products
2014 to and used LY cost-plus-a~fixed-foe
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aontrautors engaged in tim construstion of de
- fense projesta for the tnited 3tatss Governaent.

“In the rirst case, Aladanua v, Xing &
Buozar; the responients, king and Doozer, sold
lusnber on the order of "eoat-plus-a-fized fee~
oontragtors for use by the latter ia conatruote
ing an arzy oazp for the Umited {tates. The
Queation presented waa whether the Aslabana
seles tax, with wiloh the asoller was chargeabdls.
under the Alabame law, dut whieh he was required
to colleat from the buyer, lafringed any ecnstie
tutional iLmgunity of the United gtates from
g%ate taxation. The United States Jupreme gourt
in a rasher elsborate opinion held that the sald
tax was not an infringsments of the Qovernment
izmunity from gtate Saxasion, '

»rhe sssond oase, Curry v, United itates,
a gompanion ¢ase to the foregelng oase, pre-
sented the question ef whether the contracicre,
by the ocos$-plus edntragt involved ia the King
and poozer oase, were iimune from the use tax
inposed by the Alabama statutes, because the
satorials with reapect to the use of which the
tax was lalid, were ordered by the ecntractors
from outside of the 3tate of Alsdbama and nsed
by then in the performance of thelr ovntraet
with the government, The Jupremas gourt in this
ocase hald *that if the statute is applicadle to
and vaxes the couiraoctors upon a 0oSt~plus oon~
traot like the preseat, if entered into with a
private person, they are not lsmune from tho
tax when, as hers, the contract is with the
covernment,*

“In these osaes the opinion revisws the
toras of the ooalt-~-plus sontracts and the Yroe
visions of the Alabama 3tasrutes applicable ia
caeh ocanw, "~

»Beganse of the analogous faocts Lnvolved
with the last nazed oase, Curry v. talted states,

L
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some-of the Texas distridutors have asked this
Departaant whethor or not moteor fusl purchased
by the Covernment and thersafter dslivered %o
aost=plus-a=fized fee contractors for sxactly
the sane kind of use desorided in the curry
sase would be aubjess to the tax imposed upen
the use of motor fusl in Texas, it se,
who wuld be liadble for said Sax,

"An instand case is that of Tha suntis
conpany, a cost-plus-a~fixed res ocntractor
engaged in the oconstruotion of the yord wor{h
Alroraft Assemdly Plant, for the tnited 3tates.

»ohe United 3tates Enginears offios of
the jyar Departmmmt, with distriot heedquarters
at Denison, Texas, made inguiry of this office
on about April 1, 1941, as to whether or mot
the coaptroller would ascoept GCovernment Rxemp-
tion Certirieation rorm 1094 in lisu of pay-
asat o the tax upea sales of motor fuel made
to the ocontraotors engsged on this project,
and was advised to pay the tax and obtain a
refund oa that pars of the motor fuel used for
non=highway purposes, The offlce theresafter
advised us it had elogted %0 have the Govern~
ment purchase the motor fuel dirsatly from
the Texaa d4istridators, which procedure they
have since followed, the motor fuel having
been paid for with warrants drawmm on the tmited
Jtutes Treasury, War Department. The motor
fuel, however, is admittedly turned over %
The Austin com » the cost-plus contragtor,
and other sude-goniraoctors for use in construete
ing the project for ths coverament. :

*In order to pressnt & m&oh plature
of the transagtions and the ocat-plus sontrae~
tors oonnestions with the prejset, I have ¢obe
tained a oopy of the Goveramsns contract No.

¥257-eng-240, with the Austin Company, the
er with a letter oontaining some atateasats

of ragts rrom the United states ingineers Dls-
trics offioe in Denison, whish I an attaoching

829



Honorable cecrgs H. dheppard, rage 4

hereto vs a pars of this request,

- wwill you please furanish us with your
anawer tc the following questionsg

le will the tax imposed upon the use
-of notor fuel in Texas dy Chapter 184, :
Legialature, afz.),y‘ tao sales of motor fuel
made to the ymited ztates tngincers of the
sar Departaant, and thersafter turnsd over
to and used The Ausdtin Coupany, sngaged
in the cost-pilus ocontract %o oonn{.ruct the
Zors yiorth Alrerafy Assesmbly rlant as rorsg
siorth, Texas? '

3, If you miawey affirzatively to the

- above question, who will de liable to Tex-
a9 for the tax, the diatridutor who made
the rirst aale in Texas, the United gtates
covernnent who urchased the motor fuel
foy governmen use and thereafter deli~
. vyersd it to a oost-plus contraclor, or tha
cest-plus-a~-fixed feos contrastor wio as~
quired the motor fuel in Toxss without pay-
rent of the tax and made the first use of
1% in Texas?”

e 1'iad attached to your ietter of subkission &
sopy of the contract referred %o ln your letter and a letter
froa the U, 4. Lngineer Office of the ‘ar Departaunt ad et
ison, Texas, stating that under said contreot "all gasoline,
1ubrloatia5 0il, eto, subjecot to Jtate use taxes were paid
for direoctly by the Qovernment and eny applisable 3tate tax-
% ware covarsd by standard form 1094, Tax Fxeaption Certiri-
sute. It is algso pointed cub therein, in addis %o the
4l reot payments by the Goverannent for materials, oto, thas
title to all xaterials delivered to the site of the work
vested tn the United 3tatea upon suoh delivary, under the
oontraast,

An examination of the inastant eontrac%, in its
sntirety, persundes us that Ths Austin Company of Claveland,
chio, ooocupies the status of an independent contractor with
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the United states of Amerios, through the wWar Departaens,
for the construotion of an aircraft assembly plans, rather
than that of an agency or instrumentality of said govern-
xent, and therefore, under our opinion No., 3049, direoted
to you, and under the two recent decisions of the juprems
Court of the United States, adverted to dy you, falls
squarely within the rule of l1iability for 3tate sales and
use taxes, unless immunity from such taxes is conferred d
the Goverament beeoming the direst purchaser of the material
used, a reature vhich was not present ia the faatual situa-
tion before this department and, apparently, before the
Supreme Court in the opinion the decisions referred to,
Ia the latter inastances, it was provided in the coatrach
and contended by tho contrastor and by the Government, that
title to the nmaterial or sommodities invelved in eash con-
tract decame vested in the Urited states of ameriea upon
delivery so as to constitute the united Itates, through its
agent goniractor, the real purchaser of the naterials and
therefore, under Constitutiocnal prinoiples, exempt from
sales and use texes levied by States. The 3upreme court
rejected this contention and held that despite sueh oon~
traotual provision and faetual sitvation, the odligation
to pay for tha materials rested upcn the cost~plus-a-fixed-
fee ocontractor, to whom the vendor looked for {:guans. and
that the government's duty wam that of mere reimbursenent
under the aontract,

¥8, therefore, say that this same feature of the

vesting of title, on delivery, in the goveraments, whioh 1is
endodied in the instant econtract and pointed out as the posi-
tion of the war Department, will not avail to remove the
present situation from the oontrolling deqisions referred
to. The only feature to de oonaidered dy us in determin-

whether or not the instant faetual situation may be
80 differsntiated from that upon whieh the oited authorw
ities turned, as to require a different oomalusion by us,
i1s the present polioy and practics of the Government of
invoking: that elause of the sontraoct allowing direct gqr-
nants %o the vendor of the materials, by the Covernmen
rather than by the contractor.
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That this feature wes pot defore the Suprems
cours of the tnited ;tates in the leading case of Alabama
vs, xing and poozer, 88 Law, 74, 1, is indlecated by the
following language of the Ccurs, upon the record before i%;

“A seotion of the contrasts, designated
&8 one of several 'speoial ﬂqufremu,'
stirulated that gontractors should *reduce
S0 writing every ocontract in excess of two
thousand dollurs (82,000} made by him for
the purpose of the work hersunder for serve
loes, mtorim.,mpznu. ¢ o of lnsert
therein a provision that sueh contract is
asaignadble % the dovernment) nake sll such
contragts ia his own name, snd not bind or -

. purpors to bind the covernment or the Con-
traoting officer thereunler.' yhile this
section refers to contracts in exacess of
38,000, we think all the provisions whioh
we have nentioned, Tead together, plainly
contexplate that the coniractors were to
parohace in thelr own names and on their
own oredis all the materials required, un-
less the government should eleos to fur-

.« ZTY no

%o be bound by their purchase contracts,
but was obligated only to reimburse the
contraotora when the materials purshased
should be delivered, inapeoted and ac-~
cepted at the site,

wohe oourse of business followed in
the purchase cof the lunber oconformed in
every oaterial reapoot to the contract,
King and Booner s tted to the oon-
tractors in advanee a proposal in writ-
ut to a:ﬁu am ordsred, at spegified
jrioces, the lumber of certain des-
crir:taa required for use in performing
their ocontract wish the Covernmsent. The
contrastors, after prosuring appyroval by
the oontraoting offioer of the partiou.
lar written order for lumbery with whiah
we are prascntly cohocernsd, placed 1%
with Fing and pooxer on Jaouary 17, lo9dl.
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It Qirected shipment to the Construstion quare

termanter at the site *for acoount of’' the

¢onstraotors and stat -
Bindc T ,‘-.3*'. k

R!EETiEl'nE3EE?’!EEiiﬁzgifiﬁliﬁi!"lﬁirlﬁhbcr
ordered by the contrastors by gontract trucks
to the site as directed, where it was used in
performanae of the contraat, The sellers de-
livered to ths contranotors the invoice of the
lumbher, stating that 1t was *s0ld to the United
gtates construation Guartersaster %' {{or ao-
count of) the sontraators. The invoice was
then apyproved by the gonstruotion Cuartermuster

for paymant} the soniractors &atd zlgg and
Boozer by the ] A0 0 ¢ involce
iEl‘EiF8ziE!E!'FiIE5E!EEE"E?’?E?’EE?EFEEEEE‘!EF

The coa% of Uhie Luxber,

»ve think, as the IZuprece cnﬁrt of Alabsna
held o leg of{aot o 3 transaetion

and a3 aug)
ot relieved of theé SYIIEY tO pay Ghe of
either because the contractors in a loocse and
ora) sense wers aoting for the Government
n parchasing the lunber or, as the Alabama
Jupreamns Court sesns to have thought, decauvss
the ssonomie burden of the tax impoaed upon the
purchaser wuld dbe shifted to the Governnant dy
reason of its contrast to raloburse the con-
trastors." (kmphasia curs)
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" In conneotion with the footnote appearing in
the above quotation, we ocopy this significant statement
appearing under said footnote No, 2.

'8rhc statenent that the lumber was tsolds
to the construotion (uertermaster appears to
have been inadvertent. on the arguent the
government sonceded that this was not the
ususl praotices. The invoioces appearing of
record in No. 803, Curry v, United 3tates
(~-~US==~, post, &, 83 3 Ct--) 1ssued to the
Same contractors for supplies ordered dy
then and delivered at the same site stated
that the supplies were scld to the contrac-
tors."

In holding the gost-plus-e-fixed-fes oontragtor
liable for state exolse taxes on materials purchased direct-
1y by such contractor, the Court 4id not astate or intimate
what its deolsion would be, with reference to such taxadil-
ity, i1f the Government should elect, under a clause of the
contraet before it, 1dentical to one contained in the in-
stant contragt, to purchase and pay iirectly for materials
necessary %o performanoe of the jod} and we are not at
1liberty to speculate upon what such ruling will de or to
sxtend the rule of taxation announced in this case, under
the facta appearing from the asbove quotation therefrom,
to the dirferent faotual situation befors us snd herein-
above pointed out,

Assuning then that the Governmen$ is here sleot-
ing to exercise its ocontraotual right of purchasing, in its
owa name and direotly, all motor fuel, eto, used upon this
Job, paying the vendor direotly and not nerely on behalf of
the oontraoctor, it is our opinion that no taxable sals of
motor fuel tranaspired between the distriduior-vendor and
the Pederal government, by and through {ts duly eonstituted
purchasing personnel, we reach this conclusion because of
the legal inoldence of the motor fuel tax upon the ultimate
user or ocnsumer of the motor fuel for the propulsion of
motor vehloles upon the highways of the Stats of Texas,

If this tax were laid by the Legislature as a tax upon the
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sellor or the vendor, sach motor fuel diatridutor in
Toxas sslling motor fuel under the facta given snd as-
sumed, would be liadble for this tax under the principles
announced in the qazes of James vs, Dravo Contraoting
company, 30 U.i. 134, €3 lawv 24, 158, 58 5up, ct. £08,
Curry v. United Jtates, 84 law 14, and 2ladbana vs. King
and poazer, supra, despite the feot that such sales wers
made direo to the rederel Government its sagencies and
iastrumontalities, The legsl incidence of the tax would
then fall on the vendor rather than the purochsser, al-
Shough the smount of the %ax might bde included in the
zgrch-ac price 80 as to inoresss the cost of the

0% to the purehaser. That suak sconomis rather than
legal dburden of a tax is too remote and indirect to
constitute an unconstituticnal durdesn upon the rederal
Governmont, has deen recognized and conoceded by a de-
claion of the Comptroller General of the United 3tates,
releazed on Jarch &, 1942, and the propoaition is only
zentioned here to aveld confusion in rfuture rulings of -
this departmant oa other revenue neajures.

Therefore, sinos the legal incidence of the
privilege or use tax levied by the present Lotor rusl
Tax paw of Texas, elted ahove, is upon the ultinate user
Or oonsumer of such motor fus)l for the propulsion of
motor vehioles upon the publie highways, and the statue
torily defined ~distridutor", making a "first sale» of
such zptor fusl ia Texas, ‘s merely a donded fiduoiary or
agoent of the state for collection purposes (see Joe, B (a),
(b)), and (o) of Artiole 70638, V.i.Cede), 1% 18 pertinent
to {nqulr- if the Qovernment fﬁ the nser or consumer of
this motor fuel upon the highways so aa to acorue a tax,
albelt 1t ia, for purposes of this opinion, ssguzed %o
be the firat purchaser of such motor fuel. idmittedly,
the government, aftur its chase of the mutor fus)l neces-
sary for the due prosecution o e work, under the oohe
tract, turns over and delivers such notor fuel to The
Austin gompany for its uss in she asonstruation of the
airorafs assendly pYAGY URder oontrast. If said Austin
Company were a xere agsnt or instrusentality, under its
oontract, of the tnited states covarnmant, for the oon-
strustion of the plant in question, use of motor fuel b
said company upon the highways of this tate would de,
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contanplation Gf law, use Ul auch :0%ar fusl by tiae Federsl
Goverameal; and 20 tex would probabdly scerve, unless such
tax 3L0uld s cousilderad 3 Wil or charge £ar use vl HIroe
perty or 2acilicies af the otate sud tuerafore collegiible
eves froa the ‘Federel Coversaeant, a questis: oot necessary
tuo dstoraine hera. If, un Lie uthar nand, The .ustin Codpe
any 13 aa lLudegpandest 3zostragiur ratler thad aa sgeut of
the govarinosnt, 1ts yse of thae sotor fuel upan the highways
would ke taxabit %0 the exteub of 4y for eadh aud avery gale
lon €3 used, the sane xs zuch use of aotor fuel Ny any
other paraon, fira or eorporetion engsged in buslneas in
thls Stass, wiaether construstian or otherwise. e zubmit
that thia ocuntrolitag issus Ls foreolossd DYy the iuprens
Sourt of the United tates 1a Alabasa ve, aing & Soozer,
supra, wherein the contention of the Goveraxdest thet the
sontractor in question wes its sgent, was rejeotad by ths
Court. 7ke gantragt defors the Courtd ia tils case ls,

38 far aa gas be Cetercined by the factse gtated by the
Court, ausstantlally 1deatica] to the ous belfore us, lc

‘%8 partizent faatures. 3ut 1L this Jeclalon does ot cone
.ateively delterxine thlia lasue, Lhesn, it 18 our further
ooneiusioa tust sur opinian Ko, £c§¥ involving z cost-pluse
a=fixed=Laa coatract subatantielly fdentlieel to tae instant
one, i3 detemilnutive of the status of The Austin Coapazy
o3 au lidepandent conbractar rather Lian oo egent or ioe
struentsilty of the Tovernment.

Zenge, we reach the conolusion that sald iLustia
Cofmpany, as the ultimate user or coubunsr of m portien of
the motor fuel in question upon the highways Of thia &tate,
in the coastruction of an alroreft assombly plené 22 an
independant coutractor, is the real taxr payer ig this ife
volved factusl situatiosn, shather sull cuenyeny Tcceivas
this zotor fuel s vendes or dones of the Covarnaent £s8 a
natter of private h2pgatiation and contraet betweoa the
Sovernsent sud ity contractor, of wileh tie Lotor Fuel Tax
Law takes no oogxizance, ;415 tax Zceaure looks to ihe
ultinnte us¢xr or consuser for the tax, in the evesnt the
agencies 2t up by the Ast for sullestlon pur;ossa are
unable, ag in ths inatant casze, to dlschargs tlslr statutory
burden of c¢ollegting the tax on the "rirst sale” of the
a0tor fuel 1a Taxss, Here, the “first asale™, z;on wxiloh &
tax would ordizerily bYe osolleated by the aiatributor from
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nis verndes, exd, in turpn, Ly suesedalve vesdors frox
tielr vesdees, up Lo the ultlaste sonauner, %as xnale
directly to toe sederal Goveruzant) ¢ad tlherefore gald
diatridutor-vendor, under plain constitutionsl prineiples
hereinabove disoussad, was unable to enforoe colleetion of
such tax, -doreover, the LHtute is powerless under Lhe saus
soasstitutional immunities, to rejquire the agollectiun of
such tax.by the Governuent on the second tranafer or de-
1ivery of the motur fuel by ssls or gift to the coatraotar,
The AustinCoapany. But when sald Austia Coapeny, aoquires
Or passesses such motor fusl upon whioh no tax les been
paid nor ¢ould be vallected, regeaxdlesa of the asnner in
whish auch cotoy fuael iz aogquired,; a tax will iaxedliately
agorus ia ravor of the State ujon ita use vupan the hlgh-
ways, unlesas esald sontragtor, within itself, aceuplos

sone status of exemption or !mmunitr frox taxstion, ar
faot which we have found aot to exlat in tuls case,

Fe thiak tils result 1s required By the vary portineat
9{0:1:10na of Article 70653-2, (&) Vaeruon's Texas Civil
Statutest : -

“:0 tax snall be fLapoded uyon the sale, use,
or diatridution Of any =otor fucl, the lapoaing
of mhioh would ocnatitute an unlowful bdurden on
interstate conuerce and which 1a not subject to
be taxed undor ths Cogsetitution of the 3tste of
Texas and the Ualited States, In the eveat tals
article ia in coaflies with the Comstitution or
any law. of the United States with respesct to
tihe sax levied ujyia tie first sale, distribye-
tion or use of motor fuel in this Slate, then
it {3 herody declared to de the inteation of
thls article to ixmpose She tax lsvied nheraeisn upon
the first cubseqdzat 3zle, distribution, or use
of saild zotor fuel xulceh mey %e aubjeet o belug
texed."

In suxaatlion, we answer your first guestioa
in the affirmutive, snd for enewer O rour seoond question,
hold that ihe sost=pluserirxsd-fea contraotor in the contraot
under consideraviuon, 1s or will beoone lleble to tLhs iLtate
Zor the statutory tax on ell =otor fuel used by it upon the
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- -

sighweys -of this Staete in esnasotion with tie subjeot
contTact; but the dlotributor, sellinz suoh notor fuel

to the United itates governaont, and the goverauent, in
turn, delivering such motor ruci to said contractor, will
0% de rejulred, upon the first or sudssgueat sale or
8irt of such motor fuel, to culleet such tax frasm zald
gontractor, as the ultimate user amd tax payer.

irusting the foregolag fully anawers your
inquizry, we arxe

Tours very traly
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